EXHIBIT 1 TO PLAINTIFF MEMORANDUM
IN OPPOSITION TO DEFENDANT’S MOTION TO DISMISS

The History of T.C.A. § 36-3-103(a)

The Tennessee Code Commission’ says the following about the history of TCA § 36-3-103:

Code 1858, § 2441 (deriv. Acts 1778, ch. 7, §§ 2, 3); Shan., § 4191; Code 1932, § 8414;
Acts 1976, ch. 539; § 1; T.C.A. (orig. ed.), § 36-405; Acts 1986, ch. 582, §§ 1, 2; 1989, ch.
224, § 1; 1996, ch. 1031, § 2.

Accordingly, the following can be said, narratively speaking, about TCA 36-3-103(a). It

was “derived” from the Laws of North Carolina of 1778 (hereinafter sometimes referred to as the
“1778 Laws”), which were later codified in Section 2441 of the Code of 1858 (this is the first
official codification of statutes in Tennessee), and then found in Section 4191 of the Shannon
Code {part of Chapter 7 thereof), which was the Code as it existed in 1896.

The Shannon Code was replaced by a new Code, published in 1932, and the predecessor to the
current statute was codified therein as Section 8414. Then, by virtue of Chapter 539 of the Public
Acts 1976, the original version of the current T.C.A, the statute in question was codified as § 36-
403, before it began to take on its current form under T.C.A. § 36-3-103(a).

However, not reflected in the Commission’s history is the fact that, prior to the Official Code of
1858, the marriage laws of the Laws of North Carolina of 1778 were found in what is called the

“Scott’s Edition” of the Tennessee Code published in 1821, and it is in that Edition that the 1778
Laws can first be found. ‘

A. The 1778 Laws of North Carolina — Scoit’s Edition.

Section 1 of Chapter 5 of the 1778 Laws (see Exhibit 1 A) stated the purpose of the Chapter,
namely, “that it was absolutely necessary that rules should be observed concerning celebrating
the rites of matrimony.” (emphasis added) Sections 2 and 3 authorized certain persons (“ministers

! The Tennessee Code Commission exists by virtue of T.C.A. § 1-1-101, which provides: “The
Tennessee Code Commission directs the publication, sale, and distribution of an official
compilation of the statutes, codes, and laws of the state.” (emphasis added). By virtue of T.C.A. §
1-1-111(b) the “text of the statutes, codes and code supplements (but not the annotations,
footnotes and other editorial matter) appearing in the printed copies of the compilation,

containing a copy of the commission's certificate of approval, shall constitute prima facie
evidence of the statutory law of this state and be received, recognized, referred to and used in all
courts, agencies, departments, offices of and proceedings in the state as the official compilation of
the statutory law, ...”




of the gospel” and “justices of the peace™) to “solemnize the rites of matrimony” and authorized
“the clerk of each county ... to grant marriage licenses,” respectively. {emphasis added). This, the
Tennessee Code Commission, says is the forerunner of T.C.A § 36-3-103.

But it is in Section 5 we find the provision that justified the following observation made by the
U.S. Supreme Court in Meister v. Moore, 96 U.S. 76 (1877):

statutes have been construed as denying validity to marriages not formed according to the
statutory directions. Notably has this been so in North Carolina and in Tennessee, where
the statute of North Carolina was in force. But the statute contained a provision declaring
null and void all marriages solemnized as directed, without a license first had.

Id. at 79 (emphasis added).
That Section 5 of the 1778 Laws that Tennessee inherited states:

If any Minister ... shall knowingly join together in Matrimony any two persons, in any
Way or manner other than by this Act directed, shall forfeit and pay for every such
Offence the Sum of fifty Pounds to be recovered by action of debt, in any court of record
having cognizance thereof, one half to him that shall sue for the same, and the other half'to
be applied by the court to the use of the county where such forfeiture ariseth, and he shall
also liable to an action of damage to the party grieved. (emphasis added)

There are two key parts to Section 5. The first part says there is no “way or manner” by which a
couple could be “joined together in Matrimony” — participate in the “rites of matrimony™ as
Sections 1 and 2 describe it - other than as “directed” in the Act. The only logical construction af
Section 5 is that a couple could nat be married if they did not have a license. If you did not have a
license you were not able or allowed, or as we shall later see, “capable” of marrying. As we will
see, herein lies the abrogation of the common law marriage. '

The second key part to Section 5 reinforces this conclusion and reflects the seriousness with
which the legislature intended the requirement of the license be taken. It makes it an “offense” for
a minister to marry someone contrary to the provisions of the Act and makes the minsters who
does so subject to a monetary penalty as well.2

It is also important to note that there were two parts to the monetary penalty. The “offense”

was “to be recovered by action of debt, ... One half to him that shall sue for the same, and the
other half to be applied by the Court to the use of the county where such forfeiture ariseth.” But
the minister was “also liable to an action of damage to the party grieved.” (emphasis added) The
importance of both of these “penalties” will be seen momentarily.

2 Section 5 applied the same penalty to the County Clerk who granted a license “in any way or
manner other than by this act directed.”




B. The Code of 1858.

Chapter 1 of Title 4 the Code of 1858 (Exhibit 1B) sets forth the statutory provisions regulating
marriage. According to the history set forth by the Tennessee Code Commission, Section 2441 of
that Chapter and Title sets forth the provision corresponding to at least parts of Sections 1 and 2
of the 1778 Laws. It states:

Before being joined in marriage, the parties shall produce to the minister or officer
aforesaid, a license under the hand of the Clerk of the County Court, where the female
resides, or where the marriage is solemnized, directed to such minster or officer, authorize
the solemnization of a marriage between said parties.

The question naturally becomes, “Why did the word “before™ get inserted into the statute in 1858
and what is its import?”

The answer to that question comes, in part, from how one of the two key parts of Section 5 of the
1778 Laws - the two kinds of “penalties” applicable to minsters — was handled in the Code of
1858. The Code of 1858 broke the preceding penalty provision into two new sections, Section
2446 and 2447,

Taking those two sections in reverse order, Section 2447 provided:

In each of the foregoing cases [Section 2445 related to County Clerks and Section 2446
related to ministers, both related to non-compliance with the license law], the party
violating these provisions shall be guilty of a misdemeanor.”

This provision clearly parallels the first part of the penalty to which the minister was subject
under Section 5 of the 1778 Laws, namely, the “offense” resulting in what amounted to a fine
going partly to the government, as happens with the fines for commission of a misdemeanor
under current law,

But in Section 2446 we find the parallel to the “action of damage” found in Section 5 of the 1778
Law. Section 2446 provides:

If any minister or officer knowingly join together in matrimoeny any two persons not
capable thereof, he shall forfeit and pay the sum of five hundred dollars, to be recovered
by action of debt, for the use of the person using.

This provision clearly parallels the second part of the penalty to which the minster was subject
under Section 5 of the 1778 laws, namely, the “action of damage to the party grieved.”

But here is the key. As previously indicated, a couple was “not capable” of marrying under
Section 2446 if they did not have a license, because to marry without a license was a viclation of
the 1778 Laws which prohibited the “join[ing] together in Matrimony any two persons, in any




Way or manner other than by this Act directed.” (emphasis added)

Importantly, Section 2446, according to the history provided by the Tennessee Code
Commission, is the precursor to current T.C.A provisions 36-3-305, which provides that

[a]ny such minister or officer who knowingly joins together in matrimony two (2) persons
not capable thereof commits a Class C misdemeanor and shall also forfeit and pay the
sum of five hundred dollars ($500), to be recovered by action of debt, for the use of the
person suing. (emphasis added)

We now see in Section 2446 and 2447 what happened to one of the aforesaid key parts of Section
5 of the 1778 Laws, namely, the two penalty provisions creating a “fine” and an action for
damages. But what of the other key part of Section 5, the part that said that a minster was not to
join a couple in matrimony “in any Way or manner other than by this Act directed”? This is easily
solved By thinking about how all the sections of the 1778 Laws read collectively.

The prohibition on marrying someone under the 1778 Laws who did not have a license and was
therefore “not capable” of marrying meant that “before” a couple could be “joined in matrimony
(Section 5), participate in the “rites of matrimony (Section 1), and have a minister “solemnize the
rites of matrimony of matrimony (Section 2), that couple had to have a license from the County
Clerk (Section 3).

And that explains precisely why T.C.A. § 36-3-103(a) says that “[b]efore being joined in
marriage, the parties shall present to the minister or officer a license under the hand of a county
clerk in this state, directed to such minister or officer, authorizing the solemnization of a marriage
between the parties. Such license shall be valid for thirty (30) days from its issuance by the
clerk.” This section of current law perfectly reflects what had to happen under the Laws of 1778
in order for a couple to get married, because the Laws of 1778 abrogated the common law of
marriage.

And it explains why Plaintiffs, as state-authorized marriage officiants, are concerned that they are
subject to sanctions is the purport to marry a couple without a valid Tennessee marriage license.
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